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I. COUNTERSTATEMENT OF THE ISSUES

1. Whether Barnes' s claim that the trial court erred in giving a

consent" instruction for the burglary and unlawful imprisonment counts is

without merit when the instruction at issue dealt only with consent regarding

sexual intercourse (which was only an element of the rape counts) and thus

this Court properly decided in the direct appeal that the appropriate remedy

for this faulty instruction was reversal of the rape counts? 

2. Whether Barnes' s claim of ineffective assistance of appellate

counsel must fail when Barnes has failed to show that his attorney's

performance was deficient and that the deficient performance was

prejudicial? 

II. RESPONSE

The State respectfully moves this court for an order dismissing the

petition with prejudice because Barnes has failed to show that his restraint is

unlawful. 

III. STATEMENT OF THE CASE

This Court recently summarized the facts of the preset case as

follows: 

Corean Barnes and Christina Russell met in 2007 and dated

between 2007 and 2008. They developed a sexual

relationship. By August 2008, Russell decided that she did not
want to have a further relationship with Barnes, but agreed to
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drive Barnes on various errands. On August 15, Russell

purchased a digital tape recorder and placed it in her purse in

order to surreptitiously record her conversations with Barnes. 

Later that day, Russell met Barnes at the house of Kenneth
Johnson, who had rented a room to Barnes starting in July
2008.' According to Russell, Barnes began making unwanted
sexual contact with her. Russell testified that Barnes reached

through her car window, touched her breasts, and put his hand

down her pants. She told him to stop and said she did not
want to do that. Barnes then pulled Russell out of the car by
her wrists and forcibly carried her to his nearby camper. 
Russell testified that after a struggle, Barnes put his hand

down her pants and penetrated her vagina with his finger. 

During this time, Russell was trying to break free and was
telling Barnes that she did not want to do this. Barnes
admitted touching Russell' s breasts over her shirt but denied
the remainder of Russell' s testimony. 

Russell also described another incident later that day, after she
picked up Barnes and drove him to Johnson' s house. She and
Barnes entered Johnson' s house. Russell testified that they
started kissing, but she decided she did not want to continue
and attempted to pull away. Barnes then picked her up and
carried her into a bedroom. As she attempted to get away, he
closed the door and pushed her into a corner. Russell testified

that she continued to struggle, but Barnes forced her pants

down. Although she kept telling him no, he had intercourse
with her before she broke away. Barnes testified that Russell
was a willing participant in the intercourse until she decided
to stop after about two minutes, at which time Barnes stopped
as well. 

Mr Johnson also testified at trial that he had allowed Barnes to live at his residence in July, 
but that Barnes did not pay the full rent so Mr. Johnson told Barnes he was no longer allowed
to come to the residence unless he first contacted Mr. Johnson and Mr. Johnson was present. 

RP 305 -07. Mr. Johnson specifically testified that he told Barnes that he was not allowed to
be at the residence unless Mr. Johnson was also present. RP 308. Finally, Mr. Johnson
testified that he told these things to Barnes approximately two weeks before Mr. Johnson
spoke to Detective Reyes on August 191h, thus the conversation must have taken place in the

early part of August (and thus well before Barnes entered the residence on August 15th). RP

309 -10. 



Russell secretly recorded both incidents. She also recorded
lengthy conversations with Barnes around the time of the
incidents. Some of the statements involved Barnes' s threats to
harm Russell. 

On August 19,. Johnson arrived home to find Barnes inside his

house. Johnson objected to him being there without
permission and called the police. 

The State charged Barnes with two counts of rape in the

second degree by forcible compulsion (counts one and two), 
one count of burglary in the first degree with sexual
motivation ( count three), and one count of unlawful

imprisonment ( count four), and two counts of harassment

counts five and six). 

See, State v Barnes, No. 44075 -0 -II (June 17, 2014)( "Barnes II ")(footnote

added), attached as App. B. 

2009 Trial and First Appeal

At a 2009 trial a jury convicted Barnes of two counts of second degree

rape and one count of unlawful imprisonment, but was unable to reach a

verdict on the burglary count. See, State v Barnes, No. 39479 -1 - II

September 28, 2010)(`Barnes I "), attached as Appendix A. 

Barnes appealed, challenging the trial court' s admission of Russell' s

tape recordings, and this Court reversed holding that it was error to admit the

entire transcript of the recordings and that " the trial court should have

conducted a more detailed analysis of the recording before admitting those

selected portions that met the threats exception to the Privacy Act." State v
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Barnes, No. 39479 -1 - II ( September 28, 2010)( "Barnes I "), attached as

Appendix A. 

2012 Trial

Following the reversal of his convictions, Barnes was tried again in

2012. At the 2012 trial a jury convicted Barnes of both counts of rape in the

second degree, unlawful imprisonment, and first degree burglary with sexual

motivation. At sentencing the trial court ruled that the second degree rape and

first degree burglary convictions were the " same criminal conduct" and, 

therefore, merged for sentencing purposes. See, State v Barnes, No. 44075- 0 - 

II (June 17, 2014)( "Barnes II "), attached as Appendix B, citing RP at 563. 

Direct Appeal Following 2012 Trial

Following the 2012 trial, Barnes again filed a direct appeal. At issue

was a jury instruction that the trial court gave regarding consent. The trial

court' s instruction stated as follows: 

A person is not guilty of rape if the sexual intercourse is
consensual. Consent means that at the time of the act of

sexual intercourse, there are actual words or conduct

indicating freely given agreement to have sexual intercourse. 

The defendant has the burden of proving that sexual
intercourse was consensual by a preponderance of the
evidence. Preponderance of the evidence means that you

must be persuaded, considering all of the evidence in the case, 
that it is more probably true than not true. If you find that the
defendant has established this defense, it will be your duty to
return a verdict of not guilty as to a charge to which the
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defense of consent is raised. 

Appendix C. 2

This Court held that the trial court erred when it gave this affirmative

defense instruction over Barnes' s objection, citing State v. Coristine, 177

Wn. 2d 370, 378, 300 P. 3d 400 ( 2013) and State v. Lynch, 178 Wn.2d 487, 

491, 309 P. 3d 482 (2013). 3 This Court thus reversed the rape convictions but

affirmed the unlawful imprisonment and burglary convictions. State v. 

Barnes, No. 44075 -0 -II (June 17, 2014)( "Barnes II "), attached as Appendix

B. 

Barnes then filed then filed the present petition on January 21, 2015. 

IV. AUTHORITY FOR PETITIONER' S RESTRAINT

The authority for the restraint of Barnes lies within the judgment and

sentence entered by the Superior Court of the State of Washington for

Clallam County, on October 16, 2012, in cause number 08 -1- 00340 -9, upon

Barnes conviction of Burglary in First Degree and Unlawful Imprisonment. 

Appendix D. 

2 This instruction can be found at CP 75 in State v Barnes, No. 44075 -0 -I1. In order to

facilitate resolution of the present petition the State hereby asks this court to incorporate the
Clerk' s Papers from the direct appeal into the record for this petition. In any event, the
instruction has also been attached to this brief as Appendix C. 

Shortly after this Court' s decision in Barnes, the Washington Supreme Court issued its
opinion in State v. W.R.Jr., 181 Wn.2d 757, 336 P.3d 1134 ( 2014) which held that it was a

due process violation to switch the burden of proof on the issue of consent to a criminal
defendant. 
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V. ARGUMENT

A timely collateral attack should be entertained only if the petitioner

makes a prima facie showing of prejudicial constitutional error. Only then

will a petitioner "have established that the error is of the type that should be

subject to full collateral review." In re Cook, 114 Wn.2d 802, 811, 792 P. 2d

506 ( 1990). It is fundamental in evaluating a personal restraint petition, that

i]f a petitioner fails to meet the threshold burden of showing actual

prejudice arising from constitutional error, the petition must be dismissed.'" 

In re Teddington, 116 Wn.2d 761, 808 P. 2d 156 ( 1991) ( quoting In re

Williams, 111 Wn.2d 353, 364, 759 P. 2d 436 ( 1988)). 

Even if the petition makes a prima facie showing of error, he is still

not be entitled to relief unless he can show that the error " worked to ' his

actual and substantial prejudice. ' Cook, 114 Wn.2d at 511; see also In re

Echeverria, 141 Wn.2d 323, 330, 6 P. 3d 573 ( 2000). This standard requires

him to show that, " more likely than not, his rights were actually and

substantially prejudiced" by the claimed error." Cook, 114 Wn.2d at 814

emphasis supplied). There is no presumption of prejudice in a personal

restraint proceeding. In re St. Pierre, 118 Wn.2d 321, 328 -29, 823 P. 2d 492

1992); In re Benn, 134 Wn.2d 868, 940, 952 P. 2d 116 ( 1998). The

petitioner must " show the error worked to her actual and substantial prejudice

in order to prevail." St. Pierre, 118 Wn.2d at 329; Benn, 134 Wn.2d at 940. 
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Reviewing courts have three options in evaluating personal restraint

petitions: 

1) If a petitioner fails to meet the threshold burden of showing
actual prejudice arising from constitutional error, the petition
must be dismissed; 

2) If a petitioner makes at least a prima facie showing of
actual prejudice, but the merits of the contentions cannot be

determined solely on the record, the court should remand the
petition for a full hearing on the merits or for a reference
hearing pursuant to RAP 16. 11( a) and RAP 16. 12; 

3) If the court is convinced a petitioner has proven actual

prejudicial error, the court should grant the Personal Restraint

Petition without remanding the cause for further hearing. 

In re Hews, 99 Wn.2d 80, 88 -89, 660 P. 2d 263 ( 1983). To support a request

for a reference hearing, the petitioner must state with particularity facts

which, if proven, would entitle him to relief. In re Dyer, 143 Wn.2d 384, 

397, 20 P. 3d 907 (2001). If the petitioner' s allegations are based on matters

outside the existing record, the petitioner must demonstrate that he has

competent, admissible evidence to establish the facts that entitle him to relief. 

Dyer, 143 Wn.2d at 397. If the petitioner' s evidence is based on knowledge

in the possession of others, he may not simply state what he thinks those

others would say, but must present their affidavits or other corroborative

evidence. Dyer, 143 Wn.2d at 397. 

For the reasons outlined below, Barnes wholly fails to meet these

standards. As such his petition should be dismissed. 
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A. BARNES' S CLAIM THAT THE TRIAL COURT

ERRED IN GIVING A " CONSENT" 

INSTRUCTION FOR THE BURGLARY AND

UNLAWFUL IMPRISONMENT COUNTS IS

WITHOUT MERIT BECAUSE THE

INSTRUCTION AT ISSUE DEALT ONLY WITH

CONSENT REGARDING SEXUAL

INTERCOURSE ( WHICH WAS ONLY AN

ELEMENT OF THE RAPE COUNTS) AND

THUS THIS COURT PROPERLY DECIDED IN

THE DIRECT APPEAL THAT THE

APPROPRIATE REMEDY FOR THIS FAULTY

INSTRUCTION WAS REVERSAL OF THE

RAPE COUNTS. 

In the present petition Barnes first argues that the trial court

improperly switched the burden of proof by "providing a consent instruction

for first degree burglary and unlawful imprisonment." Brief in Support of

PRP at iii. Specifically, Barnes claims that the trial court " gave an

affirmative defense instruction for consent over the defense' s objection for

not only the charge of Rape in the Second Degree but also for Burglary and

Unlawful Imprisonment." Brief in Support of PRP at 5. This claim, 

however, is without merit because the faulty consent instruction only applied

to the rape counts, and this Court thus properly only overturned the rape

counts in the direct appeal. 4

Barnes also briefly appears to argue either that the evidence was insufficient to support the
burglary conviction or that there is additional evidence that shows he was not guilty of this
charge. Specifically, Barnes briefly claims that he could not be convicted of burglary
because he was living at the residence in question and that the " Mr. Johnston also told the
mother of his child that he got Mr. Barnes arrested for something he did not do." Brief in

Support of PRP at page 7. With respect to a possible claim that the evidence was
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As outlined above, the consent instruction in the present case

specifically stated that " a person is not guilty of rape ifthe sexual intercourse

is consensual" and that " the defendant has the burden ofproving that sexual

intercourse was consensual." Appendix C ( emphasis added). Rape and

sexual intercourse were terms that clearly only applied to the rape counts, as

sexual intercourse ( and rape) were not elements of the burglary or unlawful

imprisonment counts. Barnes' claim that the trial court gave a consent

instruction for the burglary and unlawful imprisonment counts, therefore, is

simply incorrect. 

It is true that one of the elements of the crime of burglary in the first

degree is that a defendant must have " assaulted" a person in the building (or

insufficient, this claim was already denied in the second direct appeal, where this Court held
that the evidence was sufficient despite Barnes' s claim that the evidence was insufficient

because he had access to the residence. See, State v. Barnes, 44075 -0 -11 ( June 17, 2014), 

attached as Appendix B. Barnes cursory claim in the present petition does not offer any
argument why relitigation of this issue is warranted, and this Court should decline to do so. 
See also, In re Pers. Restraint ofJeffries, 114 Wn.2d 485, 487, 789 P.2d 731 ( 1990)( "A

claim rejected on its merits on direct appeal will not be reconsidered in a subsequent personal

restraint petition unless the petitioner shows that the ends of justice would be served

thereby "). In addition, Barnes' s claim that Mr. Johnson made an out of court statement to a

third party does not constitute new evidence that would warrant a new trial. Rather, the PRP
exhibit that includes this alleged statement is an email that is dated prior to commencement of

the second trial. See PRP Appendices ( Email from Leigh Hearon dated 9/ 9/ 2012). In order

to show that he or she is entitled to a new proceeding based on new evidence, a petitioner
must establish: " that the evidence ( 1) will probably change the result of the trial; ( 2) was

discovered since the trial; ( 3) could not have been discovered before trial by the exercise of
due diligence; ( 4) is material; and ( 5) is not merely cumulative or impeaching. The absence
of any one of the five factors is grounds for the denial of a new proceeding. " In re Pers. 

Restraint ofSpencer, 152 Wn. App. 698, 707, 218 P. 3d 924 (2009). In the present case the
allegation that Mr. Johnson may have made an out of court statement is not only hearsay, but
it was also clearly known before trial (and thus was not newly discovered), and the evidence
was merely impeaching. Thus this evidence simply does not warrant a new trial under
Washington law. 
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in immediate flight therefrom) and it is further true that the jury was

instructed that " an act is not an assault, if it is done with the consent of the

person alleged to be assaulted." The trial court, however, clearly instructed

the jury that " As to the crime of assault, the State has the burden to prove the

absence of consent beyond a reasonable doubt." Appendix E. 5

In short, there is simply nothing in the record that supports Barnes' s

claim in the present petition that the jury was somehow informed that the

defense had a burden of proving consent with respect to the burglary or the

unlawful imprisonment counts. Barnes' s claim, therefore, is without merit. 6

Stated another way, reversal of the burglary and unlawful

imprisonment counts is not warranted in the present case because the faulty

consent" instruction caused no prejudice with respect to those counts. 

Under Washington law, even if an instruction may be misleading it will not

require reversal unless prejudice is shown by the complaining party. State v. 

5 This instruction can be found at CP 79 in State v Barnes, No. 44075 -0 -I1. 

6 As the issue of the faulty consent instruction was previously addressed in the direct appeal, 
this Court could also decline to address this issue at all, as Barnes has failed to show why
relitigation of this issue is warranted. See, In re Pers. Restraint ofJeffries, 114 Wn.2d 485, 
487, 789 P. 2d 731 ( 1990)( " A claim rejected on its merits on direct appeal will not be

reconsidered in a subsequent personal restraint petition unless the petitioner shows that the

ends of justice would be served thereby "). This Court previously addressed the consent
instruction in the second direct appeal and determined that the appropriate remedy was
reversal of the two rape counts. The present petition thus represents little more than Barnes' s

attempt to have this Court relitigate this issue and apply a different remedy. As Barnes has
failed to demonstrate why relitigation of this issue is warranted, this Court could simply
decline to address this issue. Further, Barnes' s claim should be denied for the reasons

outlined in this brief, even if this Court were to consider the issue on its merits. 
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Aguirre, 168 Wn.2d 350, 364, 229 P. 3d 669 ( 2010), citing Keller v. City of

Spokane, 146 Wn.2d 237, 249, 44 P. 3d 845 ( 2002). Here the faulty

instruction clearly dealt with consent in the context of rape and sexual

intercourse, which were not elements ofburglary and unlawful imprisonment. 

Thus there simply was no prejudice caused by the consent instruction with

respect to the burglary and unlawful imprisonment counts.' 

Barnes next appears to claim that because: ( 1) the trial court found

that some of the offenses were the " same criminal conduct;" and ( 2) this

Court had found error and reversed the rape counts, that reversal of all of the

counts was somehow required. Brief in Support of PRP at pages 1, 7. 

A finding of " same criminal conduct" under RCW 9. 94A.589, 

however, is purely a sentencing issue as the statute provides that if a trial

court enters a finding that some or all of the current offenses encompass the

same criminal conduct then those current offenses shall be counted as one

crime. RCW 9. 94A.589( 1)( a). The statute does not provide, however, that

the counts are treated the same for all purposes, nor does it in any way

provide that reversal of one count somehow requires reversal ofall counts. In

short, the finding of same criminal conduct is irrelevant to the issue of

whether an error that affects one count somehow requires reversal of all

Similarly, any error that occurred with the consent instruction was clearly harmless error
with respect to the burglary and unlawful imprisonment counts. 
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counts. In any event, for the reasons outlined above the faulty " consent" 

instruction by its very terms only applied to the rape counts, thus this Court

properly only reversed the rape counts in the direct appeal. 

B. BARNES' S CLAIM OF INEFFECTIVE

ASSISTANCE OF APPELLATE COUNSEL

MUST FAIL BECAUSE BARNES HAS FAILED

TO SHOW THAT HIS ATTORNEY' S

PERFORMANCE WAS DEFICIENT AND THAT

THE DEFICIENT PERFORMANCE WAS

PREJUDICIAL. 

Barnes next argues that his appellate counsel was ineffective for

failing to argue that the trial court' s consent instruction improperly applied to

the burglary and unlawful imprisonment charges. Brief in Support of PRP at

pages iii, 8. 

To establish ineffective assistance of appellate counsel, a petitioner

must establish that ( 1) counsel' s performance was deficient and ( 2) the

deficient performance actually prejudiced the defendant. In re Personal

Restraint of Orange, 152 Wn.2d 795, 814, 100 P. 3d 291 ( 2004); Smith v. 

Robbins, 528 U. S. 259, 285, 120 S. Ct. 746, 145 L.Ed.2d 756 (2000). Thus to

prevail on an ineffective assistance of appellate counsel claim, a petitioner

must show " that the legal issue which appellate counsel failed to raise had

merit and that they were actually prejudiced by the failure to raise or

adequately raise the issue." In re Pers. Restraint ofDalluge, 152 Wn.2d 772, 
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787, 100 P. 3d 279 ( 2004), quoting In re Pers. Restraint ofMaxfield, 133

Wn.2d 332, 344, 945 P. 2d 196 ( 1997). 

In the present case Barnes claims that his appellate counsel was

ineffective for failing to raise a claim that the consent instruction applied to

the burglary and unlawful imprisonment counts. See, Brief in Support of

PRP at page 8. As outlined above, however, the " consent" instruction clearly

only applied to the rape counts. Thus, Barnes cannot show either that his

appellate counsel was ineffective or that he suffered any prejudice. His

ineffective assistance claim, therefore, is clearly without merit. 

VI. CONCLUSION

For the foregoing reasons, Barnes' s petition should be denied. 

DATED April 10, 2015. 

Respectfully submitted, 

Mark Burns Nichols

Prosecuting Attorney

JEREMY A. MORRIS

WSBA No. 28722

Special Deputy Prosecuting Attorney
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Court of Appeals of Washington, 

Division 2. 

STATE of Washington, Respondent, 
v. 

Corean Omarus BARNES, Appellant. 

No. 39479 - 1 —II. 1 Sept. 28, 2010. 1 As Amended on
Denial of Reconsideration Jan. 4, 2011. 

West KeySummary

1 Criminal Law

Electronic surveillance; telecommunications

Admitting rape defendant' s recorded statements
that did not fall under the threats exception to the

Privacy Act was not proper. Defendant' s

reference to wanting to have sex with victim and
statements that victim was an " amazing woman" 

were not threatening. West' s RC WA 9. 73. 030( 1), 
9. 73. 030(2). 

1 Cases that cite this headnote

Appeal from Clallam Superior Court; Honorable Kenneth

Day Williams, J. 

Attorneys and Law Firms

Jodi R. Backlund, Manek R. Mistry, Backlund & Mistry, 
Olympia, WA, for Appellant. 

Brian Patrick Wendt, Prosecuting Attorney' s of Clallam
County, Port Angeles, WA, for Respondent. 

UNPUBLISHED OPINION

WORSWICK, J. 

1 Corean Omarus Barnes appeals his convictions for two

counts of second degree rape and one count of unlawful

imprisonment. He argues that the trial court erred in

admitting a recorded conversation between him and the
victim under the " Privacy Act," chapter 9. 73 RCW, and

that trial counsel was ineffective for failing to seek a lesser
included instruction for third degree rape.' He also raises

several additional claims pro se in a Statement of

Additional Grounds ( SAG). We hold that the admission of

recorded conversations violated the Privacy Act, and we
reverse and remand for a new trial. 

FACTS

Corean Barnes and Christina Russell began dating in the
fall of 2007. On August 13, 2008, Russell told Barnes she

wanted to end the relationship. Nonetheless, Russell agreed
to drive Barnes from Sequim to Port Townsend for a

meeting on August 15. Because Barnes had made recent
threats to blow up Russell' s house and car, she feared for
her safety. She purchased a digital audio recorder so that
she could secretly record any conversations she had with
Barnes on August 15. 

According to Russell, when she arrived at Barnes' s house, 
he came to the car, tried to kiss her, and raped her. Russell

said that Barnes then removed her from the car and took

her inside the camper, where he again raped her. These

events were recorded. 

Barnes and Russell returned to Russell' s car and drove to

Port Townsend. During the drive, she repeatedly stated that
she did not " want to do any more sexual things with him." 
Report of Proceedings ( RP) ( May 5, 2009) at 30. He told
her that he would continue to bother her until they had sex
one last time. He was angry, saying things like, "I' m so sick
and tired of you simple - minded f* * *ing white f* * *ing
female. Always trying to make it seem like somebody' s
actually gonna f' * *ing do something to your ass. Now
you f* * * ing should be worried." Ex. 10 at 18. These

conversations were also recorded. 

After dropping Barnes off at his meeting in Port Townsend
and while she was alone in the car, Russell made multiple

narrative recordings describing what had happened to her. 

After his meeting, Russell picked up Barnes and they
returned to Sequim. During the drive, he made more sexual
comments and again insisted that they have sex before their

estt wNext" © 2015 Thomson Reuters .. original U. S. Government Works. 1



State v. Barnes, Not Reported in P. 3d ( 2010) 

157 Wash. App. 1076

relationship could end. He then made a series of

threatening remarks, including that she should not
underestimate him, that he would kill her cat, and that he

would kill her because he loved her. Russell became very
afraid at this point. 

When they returned to Sequim they went to a friend' s home
and began kissing. According to Russell, when she began
resisting his advances, he picked her up off the couch and
carried her to a bedroom, and raped her there. The digital

device recorded all of the events during the trip from Port
Townsend to Sequim and also at the home in Sequim. 

Several days later, Russell went to a health care provider. 

The health care provider referred Russell to an advocate

and Russell called the police. 

2 The State charged Barnes with two counts of second

degree rape, one count of first degree burglary, and one
count of unlawful imprisonment. Before trial, Barnes

moved to suppress the contents of the digital recording as
inadmissible hearsay, not the best evidence, and

inadmissible under the Privacy Act. The trial court
admitted all of the recording except for Russell' s
narratives. The trial court ruled that the recording of the
conversations was admissible under the exception in RCW

9. 73. 030( 2)( b) for unlawful threats of bodily harm. The
trial court determined that other parts of the conversations

provided " context." Clerk' s Papers ( CP) at 70 -71. The trial

court left open the possibility to challenge portions of the
transcript on " other evidentiary rule reasons," which

apparently did not occur.' CP at 70 - 71. In light of the trial
court' s ruling to admit excerpts of the recording, Barnes
moved the trial court to admit the narrative portions of the

recording under ER 106 for purposes of completeness. The
State did not object and the trial court granted the request. 

The trial court admitted the entire digital recording made
by Russell on August 15 and played it for the jury. Russell
also testified regarding the events surrounding the August
15 recording. Barnes testified that Russell consented to the
sexual encounter in the bedroom. 

A jury convicted Barnes of unlawful imprisonment and
both counts of second degree rape. The jury did not reach
a verdict on the burglary charge. Barnes appeals. 

ANALYSIS

1. Privacy Act

Barnes first contends that the trial court erred in admitting

an illegally recorded conversation that did not fit within
any of the Washington Privacy Act' s exceptions. Barnes
argues that the trial court erroneously admitted the entire
recording, instead of limiting the admitted portion to clear
threats.' The State disagrees with that narrow supposition

and counters that the entire recording, including any
implied threats, is admissible because the recording is
replete with explicit and implicit threats to extort sex or

inflict body harm." Br. of Resp' t at 14 - 15. 

The Privacy Act requires that all parties consent before a
private conversation is recorded. RCW 9. 73. 030( 1). The

Privacy Act " puts a high value on the privacy of
communications." State v. Christensen, 153 Wash.2d 186, 

200, 102 P. 3d 789 ( 2004). And except in limited

circumstances, recordings made in violation of the Privacy
Act are inadmissible in a criminal proceeding. RCW
9. 73. 050. Interpretation of a statute is a question of law that

we review de novo. Christensen, 153 Wash. 2d at 194, 102

P. 3d 789. But we review the trial court' s ultimate decision

to admit or exclude evidence for an abuse of discretion. 

State v. DeVincentis, 150 Wn.2d 11, 17, 74 P. 3d 119

2003). A trial court abuses its discretion when it bases its

decision on unreasonable or untenable grounds. State v. 

Rafay, 167 Wn. 2d 644, 655, 222 P. 3d 86 ( 2009). 

A. Threats Exception

Recordings " which convey threats of extortion, blackmail, 
bodily harm, or other unlawful requests or demands ... may

be recorded with the consent of one party to the
conversation." RCW 9. 73. 030( 2). Courts strictly construe
this exception. See State v. Williams, 94 Wash. 2d 531, 548, 

617 P. 2d 1012 ( 1980). Our Supreme Court has defined

convey" in this context as " ` to impart or communicate

either directly by clear statement or indirectly by
suggestion, implication, gesture, attitude, behavior, or

appearance.' " State v. Caliguri, 99 Wash.2d 501. 507 -08, 

664 P. 2d 466 ( 1983) ( quoting Webster' s Third New
International Dictionary 499 ( 1971)). 

3 A number of Barnes' s recorded remarks that went

before the jury did not convey threats, either directly or
indirectly, and did not fall under the exceptions to the
Privacy Act. For example, Barnes said, " A threesome is

something to spice up the freaking sex life. It' s not to
compare you to a[ sic] other girl. Because the girl after the

threesome is done, you' ll still be there, the other girl

won' t." Ex. 10 at 36. And, " Apparently there' s a lot of
things you don' t make a commitment to. That' s why you' re
divorced. That' s why your f* * * ing wetback f* * * ing over
the border boyfriend is wherever the f* * * he at." Ex. 10
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at 50. Or, " I am gonna miss the sex though cuz Lord knows

it was f* * *ing. You know. Any man [ would] be lucky to
have you. Cuz you are truly an amazing woman. And I' ll
kick anybody else' s ass that says differently." Ex. 10 at 64. 

In light of the narrow construction we afford the threats

exception, coupled with the broad definition of "convey" 
under Calgari, we hold the trial court abused its discretion

by admitting the entire recording here. Admitting certain
statements that otherwise do not fall under one of the Act' s

exceptions, simply to add context is not proper. Following
defense counsel' s objection to the admission of statements, 

the trial court should have conducted a more detailed

analysis of the recording before admitting those selected
portions that met the threats exception to the Privacy Act. 
Thus, Barnes' s argument prevails. 

B. Hostage Holder Exception

The State also argues that the hostage holder exception

authorizes the admission of statements Barnes made in the

commission of the rapes. Any communications " which
relate to communications by a hostage holder or barricaded
person as defined in RCW 70. 85. 100, whether or not

conversation ensues, may be recorded with the consent of
one party to the conversation." RCW 9. 73. 030( 2)( d). RCW
70. 85. 100 defines a " hostage holder" as someone who

commits unlawful imprisonment under RCW 9A.40. 040. 

A plain reading of this hostage holder exception clearly
authorizes the admission of the portion of the recording

during the period of unlawful imprisonment. But the trial
court again erred in admitting the entire recording instead
of limiting the admission of the recording to statements
subject to the statutory exceptions. Barnes' s argument
prevails.' 

C. Reasonable Expectation of Privacy

The State also claims the Privacy Act was not violated
because Barnes did not have a reasonable expectation that

the conversation was private. Privacy Act protections only
apply to private communications or conversations. State v. 
Clark, 129 Wash.2d 211, 224, 916 P. 2d 384 ( 1996). " A

communication is private ( 1) when parties manifest a

subjective intention that it be private and ( 2) where that

expectation is reasonable." Christensen, 153 Wash.2d at

193, 102 P.3d 789. " Factors bearing on the reasonableness
of the privacy expectation include the duration and subject

matter of the communication, the location of the

communication and the potential presence of third parties, 

and the role of the nonconsenting party and his or her
relationship to the consenting party." Christensen, 153

Wash.2d at 193, 102 P. 3d 789. There is nothing to suggest
Barnes did not intend for the conversation to be private. 

Most of the conversation occurred in a car and related to

personal matters between Barnes and Russell. The State' s

argument here is without merit. 

D. Harmless Error

4 Finally, the State argues that even if the trial court erred
in admitting the conversation in violation of the Privacy
Act, any error was harmless. " Failure to suppress evidence

obtained in violation of the privacy act is prejudicial unless, 
within reasonable probability, the erroneous admission of

the evidence did not materially affect the outcome of the
trial." State v. Porter. 98 Wash.App. 631, 638, 990 P.2d
460 ( 1999). There can be little question that the erroneous

admission of the entire recording materially affected the

outcome. The recording included offensive language and
presented Barns in an exceedingly poor light and unduly
prejudicial manner. The error was not harmless.' 

II. Sufficient Evidence

Barnes_ finally contends that insufficient evidence exists to
sustain his second degree rape conviction. We review a

challenge to the sufficiency of the evidence by viewing the
evidence in the light most favorable to the State to

determine whether any rational trier of fact could have
found the elements of the crime beyond a reasonable doubt. 

State v. Bencivenga. 137 Wash. 2d 703, 706, 974 P. 2d 832

1999). A defendant' s claim of insufficiency of the
evidence admits the truth of the State' s evidence and all

inferences that can reasonably be drawn from it. State v. 
Salinas, 119 Wash.2d 192, 201, 829 P.2d 1068 ( 1992). We

draw all reasonable inferences in favor of the State and

most strongly against the defendant. Salinas, 119 Wash. 2d
at 201, 829 P. 2d 1068. Both circumstantial evidence and

direct evidence are equally reliable. Bencivenga, 137

Wash.2d at 711, 974 P. 2d 832; State v. Delmarter, 94

Wash. 2d 634, 638, 618 P. 2d 99 ( 1980). Credibility
determinations are for the trier of fact and are not subject

to review. State v. Camarillo, 115 Wash.2d 60, 71, 794

P. 2d 850 ( 1990). 

In order to convict Barnes of two counts of second degree
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rape, the jury had to find beyond a reasonable doubt ( 1) that
on or about August 15, 2008, he engaged in sexual

intercourse with Russell; ( 2) that the sexual intercourse

occurred by forcible compulsion; and ( 3) that the acts
occurred in the state of Washington. 

Russell testified in great detail regarding the events leading
up to and surrounding the rapes in this case. The evidence
is more than clear that on August 15, 2008, Barnes

engaged in sexual intercourse with her against her will by
force, all of which occurred in Sequim, Washington. 

Because we admit the truth of the State' s evidence and all

inferences that can reasonably be drawn from it in the
State' s favor, Barnes argument fails. 

Reversed and remanded for a new trial. 

1

2

3

4

Footnotes

A majority of the panel having determined that this opinion
will not be printed in the Washington Appellate Reports, 

but will be filed for public record pursuant to RCW

2. 06.040, it is so ordered. 

We concur: PENOYAR, C. J., and SCHINDLER, J. 

Parallel Citations

2010 WL 3766574 ( Wash.App. Div. 2) 

He also argues that the trial court' s " knowledge" instruction created an impermissible mandatory presumption that denied him due
process. The instruction used by the trial court has been updated in the 2008 amendments to the Washington Pattern Jury Instruction
11 Washington Practice: Washington Pattern Jury Instructions: Criminal 10. 02, at 206- 08 ( 3d ed. 2008). On remand, the trial court
is instructed to consider using the amended version. 

The specific language of the trial court' s memorandum opinion on the motion to suppress is as follows: 

The request in this case is to suppress certain recordings made of private conversations between the Defendant and the alleged

victim. The Court has been provided a transcript of the taped material. 

RC \V 9. 73. 030 makes it unlawful for " any individual ... to intercept or record private conversations by electronic devices." 
RCW 9. 73. 030 ( Subsection 11) however, states that conversations which convey threats of extortion, blackmail, bodily harm or
other unlawful requests or demands may be recorded with the consent of one party to the conversation. 
To the extent that the Defendant is involved in these conversations it would appear that the conversations fall within the

exemptions. Certainly parts of the conversation are likely not relevant except for purposes of context. 
There are some long narratives which are contained at pages 32 through 36 which are not conversations with the Defendant. It
would appear to the Court that those particular conversations would not fall within the ambit of the statute in that they are single
party recordings. There may be individual portions of the transcript which should be excluded from testimony for other
evidentiary rule reasons. In general however, the conversations between the defendant and the alleged victim appear to meet
the exceptions requirement of the private recording act and therefore will not be suppressed by the Court. 

CP at 70- 71. 

Barnes concedes to two overt threats: his statement that he planned to have sex with Russell whether she wanted to or not, and that

he might kill her and her cat. 

The State also suggests that the Privacy Act is inapplicable to sounds of an event. Barnes does not dispute this argument and there is
sufficient authority for this proposition. See State v. Smith, 85 Wash. 2d 840, 540 P. 2d 424 ( 1975). Thus, on remand the trial court
may consider whether certain sounds do not fall under the Privacy Act' s protections. 

5 Because we reverse on Bar "nes' s Privacy Act claims, we do not reach his ineffective assistance of counsel claims. 

End of Document 2015 Thomson Reuters. No claim to original U. S. Government Works. 

estiavuNext" 0 2015 Thomson Reuters. No claim to original U. S. Government Works. 4



Appendix B



State v. Barnes, Not Reported in P. 3d ( 2014) 

181 Wash.App. 1035

181 Wash.App. 1035

NOTE: UNPUBLISHED OPINION, SEE WA R GEN GR

14. 1

Court of Appeals of Washington, 

Division 2. 

STATE of Washington, Respondent, 

v. 

Corean BARNES, Appellant. 

No. 44075 - 0 —II. 1 June 17, 2014. 

Appeal from Clallam Superior Court; Honorable Kenneth

Day Williams, J. 

Attorneys and Law Firms

Lise Ellner, Attorney at Law, Vashon, WA, for

Appellant/Cross—Respondent. 

Lewis M. Schrawyer, Attorney at Law, Port Angeles, WA, 
for Respondent/ Cross — Appellant. 

UNPUBLISHED OPINION

MAXA, J. 

1 Corean Barnes appeals his jury convictions for two
counts of second degree rape, unlawful imprisonment, and

first degree burglary with sexual motivation. We hold that
the trial court violated Barnes' s Sixth Amendment right by
instructing the jury, over Barnes' s objection, on an

affirmative defense of consent to the rape charges. 

Therefore, we reverse Barnes' s second degree rape

convictions and remand for retrial. We also hold that: ( 1) 

Barnes did not provide a sufficient record or argument to

allow us to address whether the trial court erred under the

Privacy Act in admitting a redacted version of secret
recordings; ( 2) Barnes' s ineffective assistance of counsel

claim fails because he cannot show that his counsel' s

failure to object to the recordings on ER 401, ER 402 and

ER 403 grounds prejudiced him; ( 3) Barnes was not

entitled to a jury instruction on the lesser included charge; 
and ( 4) the State presented sufficient evidence that Barnes

unlawfully entered a third person' s property to commit
rape. And we reject Barnes' s Statement of Additional

Grounds ( SAG) arguments. Accordingly, we affirm

Barnes' s convictions for unlawful imprisonment and first

degree burglary. 

The State also cross - appeals, asserting that the trial court
erred in ruling that the burglary and rape convictions were
the same criminal conduct when calculating Barnes' s
offender score for sentencing purposes. Because we vacate
Barnes' s second degree rape convictions, we do not reach

the State' s arguments on cross - appeal. 

FACTS

Rape and Burglary
Corean Barnes and Christina Russell met in 2007 and dated

between 2007 and 2008. They developed a sexual
relationship. By August 2008, Russell decided that she did
not want to have a further relationship with Barnes, but
agreed to drive Barnes on various errands. On August 15, 

Russell purchased a digital tape recorder and placed it in
her purse in order to surreptitiously record her
conversations with Barnes. 

Later that day, Russell met Barnes at the house of Kenneth
Johnson, who had rented a room to Barnes starting in July
2008. According to Russell, Barnes began making
unwanted sexual contact with her. Russell testified that

Barnes reached through her car window, touched her

breasts, and put his hand down her pants. She told him to

stop and said she did not want to do that. Barnes then pulled
Russell out of the car by her wrists and forcibly carried her
to his nearby camper. Russell testified that after a struggle, 
Barnes put his hand down her pants and penetrated her

vagina with his finger. During this time, Russell was trying
to break free and was telling Barnes that she did not want
to do this. Barnes admitted touching Russell' s breasts over
her shirt but denied the remainder of Russell' s testimony. 

Russell also described another incident later that day, after
she picked up Barnes and drove him to Johnson' s house. 
She and Barnes entered Johnson' s house. Russell testified

that they started kissing, but she decided she did not want
to continue and attempted to pull away. Barnes then picked
her up and carried her into a bedroom. As she attempted to
get away, he closed. the door and pushed her into a corner. 
Russell testified that she continued to struggle, but Barnes

forced her pants down. Although she kept telling him no, 
he had intercourse with her before she broke away. Barnes
testified that Russell was a willing participant in the
intercourse until she decided to stop after about two
minutes, at which time Barnes stopped as well. 

2 Russell secretly recorded both incidents. She also
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recorded lengthy conversations with Barnes around the
time of the incidents. Some of the statements involved

Barnes' s threats to harm Russell. 

On August 19, Johnson arrived home to find Barnes inside

his house. Johnson objected to him being there without
permission and called the police. 

The State charged Barnes with two counts of rape in the

second degree by forcible compulsion ( counts one and
two), one count of burglary in the first degree with sexual
motivation ( count three), and one count of unlawful

imprisonment ( count four), and two counts of harassment

counts five and six). 

First Trial and Appeal

A jury convicted Barnes of two counts of second degree
rape and one count of unlawful imprisonment.' State v. 

Barnes, noted at 157 Wn.App. 1076, 2010 WL 3766574, at
1 ( unpublished). Barnes appealed, challenging the trial

court' s admission of Russell' s tape recordings. Barnes, 

WL 3766574, at * 2. The State argued that the entire

transcript of Barnes' s recorded statements were admissible

under the threats and hostage holder exceptions to the

Privacy Act. Barnes, WL 3766574, at * 2. We reversed in
an unpublished opinion, holding that it was error to admit
the entire transcript of the recordings. Barnes, WL

3766574, at * 3- 4. We noted that a number of Barnes' s

recorded remarks did not fall under the threats exception. 

Barnes, WL 3766574, at * 3. We stated conviction

Similarly, we held that recordings made during the period
of imprisonment were admissible under the hostage holder

exception, but that it was error to admit the entire

recording. Barnes, WL 3766574, at * 3. Accordingly, we
remanded for a new trial. Barnes, WL 3766574, at * 4. 

Second Trial

Before the second trial, the State and Barnes appeared at a

hearing to redact portions of the recordings in order to
comply with our decision. The trial court admitted portions
of the recordings under both the threats exception and the

unlawful requests or demands exception to the Privacy Act, 
RCW 9. 73. 030( 2). The court played a redacted version of

the recordings for the jury. 

The trial court approved a jury instruction stating that a
person is not guilty of rape if the sexual intercourse was
consensual, and that Barnes had the burden of proving that
the sexual intercourse was consensual by a preponderance
of the evidence. Barnes objected to this affirmative defense

instruction, stating that it " forc[ ed a] consent instruction on

us when it' s not requested." Report of Proceedings ( RP) at

487. Barnes argued that this instruction placed a burden on

him to prove consent, and that this burden shifting would
confuse the jury. The trial court gave this instruction
despite Barnes' s objection. 

3 A jury convicted Barnes of both counts of rape in the
second degree, unlawful imprisonment, and first degree

burglary with sexual motivation. During sentencing, the
trial court ruled that the second degree rape' and first

degree burglary convictions were the " same criminal

conduct" and, therefore, merged for sentencing purposes. 
RP at 563 The State objected. 

Barnes appeals his convictions. The State cross - appeals the

trial court' s merging of the second degree rape and first
degree burglary convictions for sentencing purposes. 

ANALYSIS

A. AFFIRMATIVE DEFENSE INSTRUCTION

Barnes argues that the trial court violated his Sixth

Amendment right to control his defense by instructing the
jury on the affirmative defense of consent over his
objections. Barnes asserts that the affirmative defense

instruction improperly shifted the burden of proof to the
defense to prove that the sexual intercourse was consensual

in order to avoid a conviction for second degree rape. We

agree based on our Supreme Court' s decisions in State v. 

Coristine, 177 Wn.2d 370, 378, 300 P. 3d 400 ( 2013) and

State v. Lynch, 178 Wn.2d 487, 491, 309 P. 3d 482 ( 2013). 

We reverse Barnes' s convictions on both counts of second

degree rape. 

1. Defendant' s Right to Control Defense

A criminal defendant has a right under the Sixth

Amendment to the United States Constitution to control his

or her own defense. Lynch, 178 Wn.2d at 491. " Instructing
the jury on an affirmative defense over the defendant' s
objection violates the Sixth Amendment by interfering
with the defendant' s autonomy to present a defense." 
Lynch. 178 Wn.2d at 492 ( quoting Coristine, 177 Wn.2d at
37.5). We review allegations of constitutional violations de- 

novo. Lynch, 178 Wn. 2d at 491. 

In Coristine, the State charged the defendant with second

degree rape, and was required to prove that the alleged

victim lacked the capacity to consent to sexual intercourse
because she was physically helpless or mentally
incapacitated. 177 Wn. 2d at 373 ( citing RC W
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9A.44. 050( 1)( b)). The defendant testified that the alleged

victim initiated and willingly participated in the sexual
intercourse. Coristine, 177 Wn.2d at 373 - 74. The State

proposed an instruction on the statutory defense of
reasonable belief, under which the defendant had the

burden of proving that he reasonably believed the alleged
victim was not mentally incapacitated or physically
helpless. Coristine, 177 Wn.2d at 374. At trial, the
defendant argued that his defense was that the State had

failed to prove that the alleged victim was incapacitated. 

Coristine, 177 Wn.2d at 374. The trial court gave the

affirmative defense instruction over the defendant' s

objection. Coristine, 177 Wn.2d at 374. 

Our Supreme Court held that instructing a jury to consider
an affirmative defense over the defendant' s objection

interferes with the defendant' s Sixth Amendment right to

control his or her defense. Coristine, 177 Wn.2d at 378. 

The court emphasized that the Sixth Amendment places the

important strategic decision" of whether to assert an

affirmative defense " squarely in the hands of the
defendant, not the prosecutor or the trial court." Coristine, 

177 Wn.2d at 378. " Imposing a defense on an unwilling
defendant impinges on the independent autonomy the
accused must have to defend against charges." Coristine, 

177 Wn.2d at 377. 

4 In Lynch, the State charged the defendant with second

degree rape based on the victim' s allegation of forcible

compulsion. 178 Wn.2d at 489. The defendant admitted

that he had sexual contact with the alleged victim, but

claimed that she consented to his conduct. Lynch, 178

Wn.2d at 490. The defendant objected to the State' s

proposed instruction on the affirmative defense of consent

on the grounds that he had the right to control his defense

and because he did not want to bear the burden of proving
consent." Lynch, 178 Wn.2d at 490. The defendant argued

that he presented evidence of consent to create reasonable

doubt as to whether the State had proved forcible

compulsion. Lynch, 178 Wn.2d at 490. The trial court gave

the affirmative defense instruction over the defendant' s

objection. Lynch, 178 Wn.2d at 490. 

Our Supreme Court held that its decision in Coristine was

dispositive. Lynch, 178 Wn.2d at 492. The court confirmed

that giving an affirmative defense instruction over the
defendant' s objection violated the Sixth Amendment. 

Lynch, 178 Wn.2d at 492. The court stated that a defendant

must be allowed to " cast doubt on an element of the State' s

case" without assuming the burden of proof. Lynch, 178
Wn.2d at 493. The court also rejected the State' s argument

that giving the affirmative defense instruction was justified
because the defendant introduced evidence that the alleged

victim consented. Lynch, 178 Wn.2d at 493 - 94. 

Here, as in Coristine and Lynch, Barnes objected to

instructing the jury on the affirmative defense of consent, 
which stated that Barnes had to prove by a preponderance
of the evidence that his sexual intercourse with Russell was

consensual. Barnes objected on the grounds that the

instruction ( 1) would confuse the jury, (2) would relieve
the State of proving every element beyond a reasonable
doubt, and ( 3) would require him to pursue an affirmative

defense of consent. And the record does not show that

Barnes expressly argued an affirmative defense of consent. 
Instead, he argued that the State failed to meet its burden
on either rape charge. 

The facts here cannot be distinguished from Coristine and

Lynch. As in Lynch, the fact that Barnes testified that

Russell consented to sexual contact did not justify giving
an affirmative defense instruction. Lynch, 178 Wn.2d at

494. Accordingly, we hold that the trial court erred when it
instructed the jury on the affirmative defense of consent. 

2. Harmless Error Analysis

We conduct a constitutional harmless error analysis to

determine whether the trial court' s violation of Barnes' s

Sixth Amendment rights warrants vacating his conviction. 
Coristine, 177 Wn. 2d at 379 - 80. "[ I] f trial error is of

constitutional magnitude, prejudice is presumed and the

State bears the burden of proving it was harmless beyond a
reasonable doubt." Coristine, 177 Wn.2d at 380. 

Here, the State did not argue that giving the affirmative
defense instruction over Barnes' s objection was harmless

beyond a reasonable doubt. In fact, the State does not even

argue that the error was harmless. As a result, we hold that

the State failed to prove that the error was not harmless

beyond a reasonable doubt. 

5 We hold that the trial court violated Barnes' s Sixth

Amendment right to control his own defense by instructing
the jury on an affirmative defense that Barnes did not want
to pursue. Because the State has failed to meet its burden

of proving this constitutional violation was not harmless
beyond a reasonable doubt, we reverse both of Barnes' s

second degree rape convictions' and remand for a new trial

on those charges. 

B. ADMISSIBILITY OF SECRET RECORDINGS

Barnes argues that Russell' s secret recording of their
conversations violated the Privacy Act, RCW 9. 73. 030, 
and therefore under RCW 9. 73. 050 the trial court erred in

allowing the jury to listen to a redacted version of the
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recordings. The State argues that the recordings were

admissible under two exceptions listed in the Privacy Act. 
First, the Privacy Act exempts communications that
convey threats of extortion, blackmail, bodily harm, or

other unlawful requests or demands." RCW

9. 73. 030( 2)( b). Second, it exempts communications by a
hostage holder, RCW 9. 73. 030( 2)( d), defined as someone

who commits kidnapping or unlawful imprisonment. RCW
70. 85. 100( 2)( a). 

In Barnes' s first appeal, we stated that selected portions of

the recordings may qualify for the threats exception. 
Barnes, WL 3766574, at * 3. We also stated that, under the

hostage holder exception, the trial court could admit the

portion of the recording made during the period of
unlawful imprisonment. Barnes, WL 3766574, at * 3. As a

result, at least some portions of the recordings are

admissible. Barnes does not dispute this conclusion. 

But Barnes did not provide sufficient argument to allow us

to evaluate his claim that many of the portions of the
recordings were inadmissible. He has made no attempt to

designate which portions of the 22 minute redacted version

of the recordings are admissible under the Privacy Act
exceptions and which portions are inadmissible. The

appellant has the burden of providing an adequate record
on appeal. State v. Tracy, 158 Wn.2d 683, 691, 147 P. 3d

559 ( 2006); RAP 9. 2( b). We need not search for the

applicable portions of the record in support of a party' s
argument. State v. Brousseau, 172 Wn.2d 331, 353, 259

P. 3d 209 ( 2011); RAP 10. 3( a)( 6) ( a party must cite
references to relevant parts of the record "). Barnes' s

failure to provide an adequate record precludes our review. 

Stiles v. Kearney, 168 Wn.App. 250, 259, 277 P. 3d 9, 
review denied, 175 Wn.2d 1016, 287 P. 3d 1 1 ( 2012). Here, 

because Barnes failed to designate which portions of the

redacted version of the recordings he disputes as

inadmissible, we are unable to address whether the trial

court erred in admitting certain portions under the Privacy
Act exceptions. 

On remand, the trial court will be free to reevaluate the

admissibility of particular portions of the redacted version
of the recordings based on Barnes' s specific objections. 

C. INEFFECTIVE ASSISTANCE OF COUNSEL

Barnes argues that he received ineffective assistance of

counsel because his attorney failed to object to the redacted
version of the recordings under ER 401, 402, or 403. We

need not address this issue with regard to the second degree

rape convictions because, on remand, Barnes' s counsel

will have the opportunity to object to the recordings on
grounds not asserted at trial. But we must consider

Barnes' s argument with respect to the wrongful

imprisonment and first degree burglary convictions
because ineffective assistance of counsel could require a

new trial on those convictions. We hold that Barnes is not

entitled to a reversal of those convictions based on

ineffective assistance of counsel. 

6 To prevail on an ineffective assistance ofcounsel claim, 

the defendant must show both that ( 1) defense counsel' s

representation was deficient, and ( 2) the deficient

representation prejudiced the defendant. Strickland v. 

Washington, 466 U. S. 668, 687, 104 S. Ct. 2052, 80

L.Ed.2d 674 ( 1984); State v. Grier, 171 Wn.2d 17, 32 -33, 

246 P. 3d 1260 ( 2011). The defendant' s failure to show

either element ends our inquiry. State v. Hendrickson, 129
Wn.2d 61, 78, 917 P. 2d 563 ( 1996), overruled on other

grounds by Carey v. Musladin, 549 U. S. 70, 127 S. Ct. 649, 
166 L.Ed.2d 482 ( 2006). Representation is deficient if, 

after considering all the circumstances, it falls below an
objective standard of reasonableness. Grier, 171 Wn.2d at

33 Prejudice exists if there is a reasonable probability that, 
except for counsel' s errors, the result of the proceeding
would have been different. Grier, 171 Wn.2d at 34. We

review claims of ineffective assistance of counsel de novo. 

State v. Sutherby, 165 Wn.2d 870, 883, 204 P. 3d 916
2009). 

Even assuming Barnes is correct that defense counsel' s
performance was deficient for not objecting to the redacted
version of the recordings based on ER 401, ER 402, and

ER 403, he must establish prejudice by showing that the
trial court would have sustained these objections. Grier. 
171 Wn.2d at 34. This is a difficult task: " The threshold to

admit relevant evidence is very low. Even minimally
relevant evidence is admissible." State v. Darden, 145

Wn. 2d 612, 621, 41 P. 3d 1189 (2002). And a trial court has

broad discretion in determining the admissibility of
evidence under these rules. State v. Dye, 178 Wn.2d 541, 

547 -48, 309 P. 3d 1 192 ( 2013). 

Barnes relies primarily on State v. Briejer, 172 Wn.App. 
209, 289 P. 3d 698 ( 2012), to argue that the recordings were

not relevant res gestae evidence. But we need not address

his res gestae argument because portions of the recordings

are directly relevant. To prove second degree rape, the
State had to prove that Barnes engaged in sexual

intercourse with another person by forcible compulsion. 
RCW 9A.44. 050( 1)( a). " Forcible compulsion" means

physical force that overcomes resistance. RCW

9A.44. 010( 6). Russell' s statement on the recordings that

Barnes hurt her wrist, supported by her testimony that
Barnes grabbed her wrists to pull her out of the car and into

the camper is relevant to show that during the first incident
Barnes used physical force to overcome Russell' s

WestiaiotNexf © 2015 Thomson Reuters. No claim to original U. S. Government Works. 4
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resistance to have sex. The same evidence may be
admissible to show unlawful imprisonment. And Barnes' s

conversations with Russell demanding that she have sex
with him, as well as Russell' s objections, are relevant to

the question of whether during either incident Barnes used
forcible compulsion to get what he wanted. 

Barnes argues that certain portions of the recordings are

irrelevant and inadmissible under ER 402, but once again

he has made no attempt to designate which portions of the

22 minute redacted version of the recordings are irrelevant. 

He makes only general references to the recordings. 
Similarly, Barnes has presented no argument that specific
statements in the recordings are more prejudicial than

probative under ER 403. He simply asserts, without
analysis or argument, that the trial court would have

excluded the recordings under ER 403. As a result, we

cannot determine whether the trial court would have

sustained relevancy or ER 403 objections to particular
portions of the recordings. 

7 Because Barnes fails to show that any deficient
performance by his trial counsel prejudiced him, we reject
his ineffective assistance of counsel claim with respect to

the unlawful imprisonment and first degree burglary
convictions. 

D. LESSER INCLUDED OFFENSE INSTRUCTION

The trial court instructed the jury on the crime of second
degree rape. Barnes argues that the trial court erred in

denying his request for a jury instruction on the lesser
included offense of third degree rape. We disagree, and

hold that the trial court properly refused to instruct the jury
on third degree rape. 

A person is guilty of third degree rape if he or she engages
in sexual intercourse with another person without consent, 

and such lack of consent was clearly expressed by the
victim' s words or conduct." RCW 9A.44. 060( 1)( a). A

person is guilty of second degree rape when, under
circumstances not constituting first degree rape, he or she
engages in sexual intercourse with another person "[ b] y
forcible compulsion." RGW 9A.44. 050( I)( a). " ` Forcible

compulsion' means physical force which overcomes

resistance, or a threat, express or implied, that places a

person in fear of death or physical injury to herself or
himself." RCW 9A.44. 010( 6). 

When the State charges a defendant with an offense

divided by inferior degrees of a crime, the jury may find
the defendant not guilty of the charged offense, but guilty
on any lesser degrees of the crime." State v. Buzzell, 148

Wn.App. 592, 602, 200 P. 3d 287 ( 2009) ( citing RCW

10. 61. 003, . 006). A defendant is entitled to a jury
instruction on a lesser included offense if (1) each of the

elements of the lesser offense is a necessary element of the
offense charged ( legal prong); and ( 2) the evidence in the
case supports an inference that the defendant committed

the lesser crime to the exclusion of the greater crime

factual prong). Stale v. Workman, 90 Wn.2d 443, 447 -418, 
584 P.2d 382 ( 1978); see State v. Berlin, 133 Wn. 2d 541, 

546 -47, 947 P. 2d 700 ( 1997). The court must view the

evidence in the light most favorable to the party requesting
the instruction. State v. Fernandez- Medina, 141 Wn.2d

448, 455 - 56, 6 P. 3d 1150( 2000). 

We review de novo the legal prong of a request for a jury
instruction on a lesser included offense. State v. LaPlant, 

157 Wn.App. 685, 687, 239 P. 3d 366 ( 2010). But we

review the factual prong of a request for a jury instruction
on a lesser included offense for abuse of discretion. 

LaPlant, 157 Wn. App. at 687. 

The State does not dispute that third degree rape is a lesser

degree offense of second degree rape; its elements plainly
satisfy the legal prong of the Workman test. But the State
disputes the factual prong. Therefore, the question is
whether the evidence supports a finding of third degree
rape — i. e., that Barnes had nonconsensual sexual

intercourse with Russell without forcible compulsion. 

Regarding the first incident, Russell testified that Barnes
used forcible compulsion to have nonconsensual sexual

intercourse with her. Barnes denied that he had sexual

intercourse with Russell at all during this incident. As a
result, there is no evidence that would support a finding that
in this incident they had sexual contact to which Russell
did not consent but Barnes did not use force. 

8 Regarding the second incident, Russell again testified
that Barnes used forcible compulsion to have

nonconsensual sexual intercourse with her. Barnes testified

that the sexual intercourse was consensual. Once again, 

there is no evidence that would support a finding that in
this incident Russell did not consent but Barnes did not use

force. Our Supreme Court has held that a defendant is not

entitled to an instruction on a lesser offense where " a

victim' s testimony that she was physically overpowered

negates any inference that sexual intercourse was
nonconsensual but still unforced." Buzzell, 148 Wn.App. at
604. Buzzell applies here. 

Russell testified that the sexual contact was through

forcible compulsion. According to Barnes' s testimony, 
there was no sexual intercourse in the first incident and the

sexual intercourse was consensual in the second incident. 

Even taking all the evidence in the light most favorable to
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Barnes, there is no evidence that Barnes made

nonconsensual sexual contact without the use of physical

force. Therefore, we hold that the trial court properly
refused to give an instruction of rape in the third degree. 

E. SUFFICIENT EVIDENCE OF BURGLARY

Barnes also argues that the State failed to prove the

elements of first degree burglary with sexual motivation.' 
The statute governing burglary provides that " A person
enters or remains unlawfully' in or upon premises when

he is not then licensed, invited, or otherwise privileged to

so enter or remain." Former RCW 9A.52. 010( 3) ( 2008). 

Barnes disputes the State' s assertion that he " enter[ ed] or

remain[ ed] unlawfully." Br. of Appellant at 22. He

contends that there was no evidence that his presence was

unlawful. We hold that the State presented sufficient

evidence of first degree burglary with sexual motivation. 

Evidence is sufficient to support a conviction if, viewed " in

the light most favorable to the State, any rational trier of
fact could have found guilt beyond a reasonable doubt." 

State v. Kintz, 169 Wn.2d 537, 551, 238 P.3d 470 ( 2010). 

When a defendant challenges the sufficiency of the
evidence in a criminal case, the court draws all reasonable

inferences from the evidence.. in favor of the State and ... 

most strongly against the defendant. Kintz, 169 Wn.2d at
551 A claim of insufficiency admits the truth of the State' s
evidence and all inferences that reasonably can be drawn
therefrom. Kintz, 169 Wn.2d at 551

Beginning in early July 2008, Johnson rented a room to
Barnes, but Barnes was unable to pay rent after the first
month and stopped living with Johnson approximately in
the " middle of August" 2008. RP at 306. When Barnes left, 
he " couldn' t take all of his things so [ Johnson] allowed him

to keep some of his things" at the house. RP at 307 Barnes
no longer slept at Johnson' s house, but Johnson orally
permitted him to come onto the property on the condition
that Banes would first contact Johnson, and that Johnson
would be at home when Barnes arrived. At trial, Johnson
testified that Barnes did not have permission to be in
Johnson' s house on August 15, 2008, the date of Russell' s

encounter with Barnes. 

9 Barnes claims that Johnson kept the doors to his house
unlocked so that Barns could enter when he needed to

But Johnson' s testimony contradicts Barnes' s assertion
that Johnson permitted Barnes to enter the property on
August 15. Johnson was clear that, after Barnes was
unable to pay rent for August, Johnson placed conditions
on Ba nes' s entry onto the property. 

Our analysis is whether, " viewing the evidence in the light

most favorable to the State, any rational trier of fact could
have found guilt beyond a reasonable doubt." State v. 

Kintz, 169 Wn.2d at 551. And we " defer to the trier of fact

on issues of conflicting testimony, credibility of witnesses, 
and the persuasiveness of the evidence." State v. J.P., 130

Wn.App. 887, 891 - 92, 125 P. 3d 215 ( 2005). Thus, even if
Barnes' s testimony could support an alternate scenario in
which he lawfully entered Johnson' s property, the jury had
sufficient evidence to conclude that Johnson did not permit

Barnes to enter and remain on his property on August 15, 
2008. Consequently, we hold that sufficient evidence
supports the first degree burglary conviction. 

F. STATEMENT OF ADDITIONAL GROUNDS

SAG) 

In his SAG, Barnes makes four additional arguments. 

First, he argues that the trial court violated his due process

rights when it admitted the recording Barnes bases his due
process argument on his assertion that the trial court

violated the Privacy Act when it admitted the recording. 
But as discussed above, Barnes did not provide sufficient
argument to allow us to evaluate this claim Barnes' s SAG
also provides no specific designation of the allegedly
inadmissible recorded statements. As a result, we need not

address this issue. 

Second, Barnes argues that the State failed to present
sufficient evidence to prove that he entered Johnson' s

property with the intent to commit a crime, one of the
elements of first degree burglary. He claims that Russell
voluntarily entered Johnson' s house, which negates the
intent element. But Russell testified that, once inside

Johnson' s house, Barnes forced her to have nonconsensual
sex. Based on this evidence, a rational jury could find
beyond a reasonable doubt that Barnes intended to commit

a crime against Russell on the property. Therefore, we
reject Barness second argument. 

Third, Barns argues that the trial court abused its
discretion when it allowed the State to introduce evidence

of Barnes' s violation of a no- contact order against a
neformer girlfriend. Bars apparently refers to defense

counsel' s statement, outside the presence of the jury: "[ I]t

appeared that the Court initially allowed evidence of the
violation of a no contact order in, but then changed its mind

and decided not to allow that in." RP at 142. In this

conversation, defense counsel was discussing the history of
the trial court' s orders. There is no other evidence in the

record that Barnes violated a no- contact order against a
former girlfriend, nor any evidence that the jury heard this
information. Thus, we reject Barnes unfounded

argument. 
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10 Fourth, BarnesBa argues that the trial court abused its

discretion when it allowed the State to introduce Russell' s

statements regarding assaulting other women Barnes
apparently refers to Russell' s testimony that, on one
occasion, Barnes. said that he wished he could pour
gasoline " over all women and watch them burn" and, on

another occasion, that he " wish[ ed he] could slit [ his

former girlfriend' s] throat and watch the dust pour out." RP

at 203. But Barnes did not object to these statements at

trial, thereby failing to preserve the issue for appeal. State
v. Embry, 171 Wn. App. 714, 739, 287 P.3d 648 ( 2012), 
review denied, 177 Wn.2d 1005, 300 P. 3d 416 ( 2013). To

raise an error for the first time on appeal, a defendant must

show a manifest error affecting a constitutional right. RAP
2. 5( a)( 3). Because Barnes fails to show that his claim falls

within RAP 2. 5( a)( 3), we need not consider this issue. 

G. CROSS — APPEAL: SAME CRIMINAL

CONDUCT

The State also appeals Barness sentence and argues that
the trial court erred in ruling that the crimes of first degree
burglary and second degree rape constituted the same

2

3

Footnotes

criminal conduct for sentencing purposes. Because we
vacate Banes s second degree rape convictions, we need
not reach the State' s cross - appeal. 

We reverse and remand for a new trial on both of Barness

second degree rape convictions. We affirm Barnes
convictions for unlawful imprisonment and first degree

burglary. 

A majority of the panel having determined that this opinion
will not be printed in the Washington Appellate Reports

but will be filed for public record pursuant to RCW

2. 06.040, it is so ordered. 

We concur: BJORGEN, A.C. J., and LEE, J. 

Parallel Citations

2014 WL 2795968 ( Wash.App. Div. 2) 

The jury in the first trial did not reach a verdict on the burglary charge. 

The trial court did not specify which second degree rape conviction was the same criminal conduct as the first degree burglary. 
However, we fairly can assume that the trial court was referring to count two, which involved the rape in Johnson' s house. 

The trial court instructed the jury on the affirmative defense only for count 2, and the State argued that the instruction applied only
to count 2. But the instruction' s language was broad enough that its terms necessarily applied to both counts. Accordingly, we reverse
on both counts. 

4 Although Johnson called the police when he encountered Barnes at his residence on August 19, the State charged Barnes with first

degree burglary for his entry onto the property on August 15, and the jury convicted Barnes of first degree burglary with a sexual
motivation for his August 15 rape of Russell while on the property. Thus, this issue on appeal is limited to whether Barnes committed
burglary on August 15, not August 19. 
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NO. 

A person is not guilty of rape if the sexual intercourse is consensual. Consent

means that at the time of the act of sexual intercourse, there are actual words or conduct

indicating freely given agreement to have sexual intercourse. 

The defendant has the burden of proving that sexual intercourse was consensual

by a preponderance of the evidence. Preponderance of the evidence means that you must

be persuaded, considering all of the evidence in the case, that it is more probably true

than not true. If you find that the defendant has established this defense, it will be your

duty to return a verdict of not guilty as to a charge to which the defense of consent is

raised. 
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V. SENTENCE AND ORDER

tivordered: 

4, 1 Confinement. The court sentences the defendant
Confinement RCM 994A.589. A term o[ total

Department o[ Corrections ( D0[): 

a) 

b) 

c) 

months onCount_. u c 

mon/ hson Count _______ -- 

mondhxoxCount

The confinement hmeon[ noo,( s)___ 

to total confinement usfollows: 

confinement io the custody o[ the

mnnthsonCount

mondnonnC000r___ 

months nnCount

contaioLdo mandatory mini MUM 1ennof

The confinement time ooCount includes months as

enhancement for [ lfirearm [ ldeadly weapon i ] sexual motivation | \ VU[ SAinx

protected zone

1m000bcu// eo[ medhump)' emmioe with juvenile proscu(| [ sexual conduct with u

child for xfee. 

Actual number of months o[ total confinement ordered is: 

All counts shall be served concurrently, except for the portion of those counts for which
there is an enhancement as set forth above at Sect on 2. 3, and except. for the following
counts which shall 6e served consecutively: 

Thc sentence herein shall run consecutively with the sentence in cause numberf.$) _ 
but concurrently

to any other felony cause not referred to in this hdgneut. R[ VVq94AIO9. 
Confinement shall commence immediately unless otherwise set forth here: 

Confinement. RCVV994AI07 ( Sex Offenses oniy): The court orders the following term of
confinement in the o/,s, ndyvf th, DUC! 

Count minimum term: i admuwterm: Statutory Maximum

Co m oimmo crm eunt admom term: Statutory Maximum

Credit for 'false Served. ' Hie defendant shall receive credit for time served prior / n
sentencing `[ that confinement wxr solely under this cause number. RCN q94&.5O5. The
ail shall compute hmeserved. 

J) 1 1 Work Ethic Program. R[ yV 9. 94A. 690' RC.VV 72. 09.4I0. The court finds that the
defendant n eligible and is likely mquah[ y for work ethic program. 'Mc court
recommends that the. deCcodvo' serve the sentence ara work ethic program. Upon
Lompletion of work ethic program. the defendant shall be released on community custody

for any / emxio\ ng, time or total confinement. subject rn the conditions in Section 41
Vin| nho'/ u[/ kcconditions ui community custody may result ino return to total
coniinei000 for remain ng 100 et confnernent. 

4.2 Community Custody. ([ o determine which offenses are eligible for or required for

community custody see K[ VV9.44A.78l] 
A) The defendant shall bcun community custody | o/ the longer tit: 

he prr) d of early release. RCM 9, 94,A: 728( l}(12): or

11LONY) UuCWEwT AND SFNTEwCVUl8>( Priax) 

Sex OKr* eo, d Ku:tnqlieo[" Minn. 0U, w*) 

4: v/ 9. 94x000. n) 

v/|'[ S4. 1)= 100 { 712011)) Puu, 5m / i 

c^ TLamco(/ ry

rsonc( onxGxrn, nxL, 
cov"/ xc^. v/ mxse. 

223 pm/ au^^ s/ rce.t. Suite /' 

Pon A' tvr/" s, wu* vtrtv, 983 z, m` u
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2) the pe'.riotl imposed by the court, as Follows: 

Count(s) __ -- 36 months Sex Offenses

Count( s) ........_..._._.._ ___._.. 36 nloncils for Serious Violent Offenses

Count( s) ........._.__.____ -- 18 months for Violent. Offenses

Count( s) .. ' 1. 2 months ( tor cringes ilgainst a person, drug offenses, or offenses

involving the unlawful possession of :a firearm by a street
n;

ang member or associate) 

Sex offs nses, only) For count(s). 
r ; 

s !llia!uted under RCW 9. 94A.507, `0r

any period of time the defendant is released front total conlinetnent before the expiration
of the statutory maximum. 

8) While on community custody, the defendant ; hall: ( 1) report to and be available for

contact with the assigned conlnlunit_y corrections officer as directed; ( 2) work at: DO(:- 

approved education, employment: and / orcorrinaunity restitution ( service); ( 3) notify DOC of

any change in defendant' s address or employment; ( 4) not consurnc controlled substances
except pursuant to lawfully issued prescriptions; ( 5) not unlawfully possess controlled
substances while o! i community custody; ( 6) not own, use, or possess firearms or anlllltiil!- 

t.ion; ( 7) pay supervision tees as determined by DOC; ( 8) perform affirmative acts as required

by DOC to confirm c: ompli =ance with the orders of the court; (9) for sex offenses, submit to
electronic monitoring if imposed by DOC; and ( 10) ahi( le by any additional conditions
inlprlsed by DoC under RCtA, i . 94A_704 and . 706. The defendant' s residence location and

living arrangements are sub( ect to the prior approval of DOC while on community custody. 
For sex offenders sentenced under RCW 9. 94A. 709, the court may extend community custody

up to the statutory maximum term of the sentence. 
the court orders that. during the period of supervision the defendant shall: 

1 consume 00 alcohol. 

1 have no contact \ vith: 

n7!!! [ ; at' ithin 1 j outside of a specified geographical boundary, to wit: 

not reside-' within 1:180 feet oftht facilities or grounds 010 public Or prIVOte school

community protection zone). 9. 94A.030, 

participate in the I011UsVIIVx', Ci' in1C- re_latea treatment of counseling services: 

I undergo an evithiatiOn for treatment for 1 a do€nest.ic violence j substance abuse

mental health ( l anger management, and fully comply with ail recommended
treatment. 

comply with the following, crime - related prohibitions:._____., 

01 her 01 MiditiOrlS1

X] 1. You shall (:omply with the statutory requirements 0i-community placement, R(: 1'V
9. 94A. 1 0(. f ;)(b)( c). and other conditions as scat forth in judg Ment and Sentence. 

1X) 2. You shall report as directed to the Office of Community Corrections or the Court. 

Fka(` a i.!!_.1)( \- 11:~! 1 : A:ND5I. 7: if' vCl : O` i) ) l)011) 

t.vc t: (at, ers and K; dnapping o tt Mrtuar U11e), 31.) 
tRt:. V 9 ,y4A.; 1JU. {) ) 

WI' r CR 54. 0400 20i I)) a 21 l'' (1 t; 

I' ROSC lutiv( A frOl<Nt?Y

Clal lam Couwy 1 ourthau., 
i i -:. = >: € 01) 0) Street, Sue,: 71

A: ly(1I! S, VashingrQn 9S362- 30 i
160) 477- 2 ?, t! FAX 4I 4o' 



You Shall nnt:ify the Superior Court Clerk and Office i,, t:: ;rnmunity Corrections prior to
any change of address or employment- 

Yon ; hall pay monetary obligationss : 3s Set forth to the judgment and Sentence. 

5. You shall remain within prescribed geogroph €cal boundaries, as follows: 

6. You sh, 111 not contact or communicate

1 7. You shall not have direct of inlir et: t contact to the following

iticii}. icIu iIs

1 Gilled class of

You shall abstain irrlm the use of alcohol and reinriin out of p, ices where alcohol is the
c hie( tie of sale. ? mt. 

Yon shall abstain from the possession or use ofviru; s unless prescribed by <a ttmedical
prods .ional, and shall provide t. opiis oral! prescriptions to Communityity Corrections

Officer within seventy- two ( 72) hor' s. 

lt), !:haring term of community supervision, you shall submit to physical and/ or psycho- 
logical testing; whenever requested by Community Corrections Officer. at your own
expense, to assure compliance with judgment and Sentence or Deportment o'fCorrec- 
tions requirements, 

1. You shall undergo out- patient treatment as prescribed by the Court or the ) ffic_e o

Community Corrections as follows: 

You sh tll undergo in- patient/out-patient sex (AI Kier treatment as set forth below, orjt

alaaChcCJ la( r eto and incorporated by reference: 

ito not use or possess firearms. 

l) o not (have a motor vehicle. 

Refrainain from further violations 01 the law. 

You shall pay the cost of counseling to the w ctitn which is ietluired <as .: a result cif yorar
crime of crimes. 

Your residence and livii arrangements shall he subject to the prior approval of I) 0C. 

You must consent to allow hint"_ visits by the Department monitor compliance with

supc rvisiorl. ! tome visits include access for pii. poses of .usual inspection net gall areas of

the residenceIlce il! which the offender lives or has exclusive or tf,)Int control or access. 

5 .._

f Lkithr <riue rclat' d arrhibtions is Follows: _ La _ 
n C ac,kact t- nc,c tp c 4 t "/— 

ins of these conditions will result in additional punishment. 

C) For sentences imposed under RClV ?.)' it .507, the Indeterminate Sentence Review Board

nay uupose other conditions ( including electronic n oluloring ifDOCso a ec:rmimenc.ls). In : ttt

emergency, lat) L nay impose other conditions liar a period ilOi: to exceed seven working il1 j̀5. 

Court Ordered Treatment: If any court orders mental health heanical dependency

trt- atrnc€nt. defend ant must notily Dt1C and the defendant must release treatment
information 10 D(_)C for the. duration of incarceration and supervision. RCG4 9. 94A: 562, 

COUNTY

t' i OSs( U rt +'s(; AT FORNEY

taila; ar ( Muth. C;` otsrtisc>atase

Exst Fourth Sitr7.1. Sou; 

Pon AfigCtrs, \ , hind €;ii
tS; n_... { s; 

t, jtti ) 417- 7301 FAX 417- 2409

is l_k./ NY It ik_; 0li N i ANI) SI M ( 1. NL f-: ( HS tl' rt < tsa

lt'i [;:al, iia? tithe } i( { iL'tP1)ii1` of . 1 Mi; int

0tCA' 9. 94A. 50 5( 1 i

t it i' i= CR S4. 0400 , %r' o 1 1)) Page 7 cif
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a Legal 11i irtcialObligations

51A i00 00 Victim as ti aunt ( S500,00 for lelon} r RClv1, 7. ) 13. 03

atu1- gross , nasdeine snot , :$250. 00 for rnisde- 

1ncanor) 

Fhe tir.icndant shall pay to the clerk u ais court: 

5 0mesti

Court costs, iaicludn

Criminal filing fee

tiVitness costs

Shetars service tees

fury demand fee

Extradition costs

Other

Dees for court ,appointed attorney

4VRF

sn

RC\ AV 9. 94A.760. 9. 94

00.00 01; 0

RC1, r. 10.99. 080

505, 1 0. 01. 160, 1 0.46.) 90

RC\') t.94A_760

Court appointed defense expert and other detense RCW (3. 9-1A. 760

costs

j' 4' C: S'11

IFait
Fine RC`v\ 9A: 20.02 1: ( ) \) 1. 1( 2:1 chapter 69. 50

Iti; Var', ) t- UCS ; . additional fire deterred due to

indigene y It(\ V 69. 50. 430

C) rug enforcement fend tit _.._._ 

1 {) 0 () C) 

R( :\ v 60. 50 , 

I LVV'). 9 /1A. 760

Crime I: a1 :3 f;. t, I ) sispender) tine to indigern: +,; RC: 1V 43.. 3. 690

DNA codection feel I not unposed due , o hardshit) R(: a-4 ' 1: 13. 7 S41

Specialized forest pl.()rltacts Ht, 4V 76.4f;.140

her tint' or costs for

ntei° Teter costs

u der(:d̀ ( 1 VA) Lab/ blood test ( 813S) 

Investigator services ( INS) 

f)CT Moth Bah clean—up ( MT1 ) 

Fttaorg en( y response s'wrists ( Vehicular Assault, 
Ili ttl; ta Hoanictdc•.. Felony 1) 111, only. ` >1000

a>:n um) payable to: 

l:1011S-- (; i1Urt

Drug Court Pi- our.an) 

i d t I r ess).. 

1t11) 6vcrN I A 1 . F. N11.INC.1 (t 1St rf' rts nai

t , CX () Iiei:se and K aln tt pii n'. of f: Nilrtt,( () s!- c` 1J, i"! 

R(' * V 9, 94A .5 a) 505) 

W M. k t. 0400 ( 7.12011.-0t.- 0

R(: W 38.' >> 430

i :a_.A1. LA. -I C:(.„ y

f 00j! n4„-.t1N( i AV[ ToR\ L`; 

tThst a • c; t9rttt S . tl. stalif

t' ra Ana *cold. it' airitngt , 9'.',30'2.. 30 15

i?0) 4t - -2301 ( 054! _109
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Kexdunionu` 

kesti tu ion iu 

Restitution o/: 

Restitution to: 

Statutory assessment: 

s / J' / Costs of: 
m`')'^ J| 

TOTAL``—^' 

Name and add res. - xdures ^ my ua:xheuanu

Drug enforcement fund of
Nx, cnti1L* Enforcement Team ( lPHET) 

County Code 1i& 00O.O10 Bars Code 35i. SO0l

L1 VU[ SAdhap| or6q.50R[ VV. 
VUCSA additional fine delerrcd due to

iudigency

bUom County Jail for medical treatment
rendered l.vhile incarcerated in County Jail: 

pre- + post-conviction 111pdiod

costs ( KCVV7O. 48l30l

Other costs: 

l hearing rube held 2O__ 

6 thereafter. woArov/ew veryrx anumuzc c/ ax ,. 

Dept code AUl.840. OU0 Bars Code

R[ VY9. 944.760

The -,thove total does not include restitution Or other legal financial obligations, which may

be set by later order otthe court. An agreed restitution order may he entered. RCW
9. 94AJ53. A restitution hearing: 

shall he set hy the prosecutor. 
is scheduled for date.). 

ThcdebodunL vawesao hgh\\ ohe present: cu 'any restitution hearing ( sign

Res( A/ tkx, Schcdu| eattached, 

j Restitution ordered above shall be paid jointly andseverally With

1 The Department of Corrections1DOCI or clerk of the court shah immediately issue
Notice o[ Payroll Deduction. KCVV994AJ6U2. R[ VV9. 94A760( 8). 

FC| UwY J0Gm AND SENTENCE <gS')( rrmo) 

Sex (Ditewcand Ku'io^ppm of. nMinor DUe/ xe) 

u[ v/ 9 94 A. 51:10 . 505) 

u,^uxxcoowT, 

PROSECUTING ATTORNEY

o^xa." County u^. ĥous, 

co' / m" m. axcn. // 

PV" a" mau^ uu" o u^ 9x062- 30 n

000417-2301 r x̂^ o' 2wmv



I ( All payments shall he matte in accordancec: F ith t tif' lYlht_tus of the clerk of the a :curt and

On a schedule established by DOC or the clerk of h( court, commencing immediately, 
miess the court

specifically sets forth the rare here: Not less than '.__. ._. per month

commencing . 1iS \ Al 9. 94A, 7 6U. 

The defendant shall reportt to the clerk of I he Court or as directedcted by the clerk of the court to
provide financial and rather information :n; requested. RCW 1. 94A.760( 7)( b), 

r i: ae court orders the defendant to pay "i;clats cal incarceration at the fate GCS _... . -- -- - -- ;) ter" 

day, ( actual costs not to exceed w 1 t }ti 1, t,`. day). ( JL1?) RCW 9. 94A.'/ 60 t" f' his provision cic . s: 

no :; apply to costs of incarceration collected by DOC unde=r RCW 72. 0 1. 1. 11. and
72, 00.4140.) 

The financial t:) bli gat:aurls imposed in this jud ment shall bear interest from the date of the
tatlrtinent . until payment in full, at the rate applicable, to Cavil judgments. RCW 1. 0.82. 0911_ An

award of costs on appeal against the defendant may he added to the total legal financial
obligations. RC.' t? 10,71160

4.3 b1 1 Electronic Monitoring Reimbursement. ' i' lie ( leteru.laut is ordered to reimburse
manic otelectronic monitoring

car cost of pretrial electronic
agency.) al

monitoring tlae ar, aonni (, t $ _.... 

44 DNA Testing. The defendant shrill have a bit, lo> iral sample collected for purposes of DNA
identification analysis and the defendant shall fully cooperate in the testing. The appropriate

agency shall be responsible for obtaining the sample prior to the defendant' s release from
confinement. "Fins paragraph does not apply if it is established that the Washington State
Patrol crime l aiaoa' nary ;Already has a sample from thu defendant for :a qualifying offense. 
RC W? 43,4.3.' 754. 

1 1 HIV Testing The defendant shall submit to HIV testing. RCW 71) 24. 340, 
4. 5 No Contact: 

the (1t feitdant shall not have crinta t' t

ac rsmai, verbal. telephonic c ^ =. ittun c:: c lltat t through a third pa

iiwthich does not exceed the maximum statutory Sentence.). 

Thee 1e1(' tll;fant is excluded or prohibited trot;] conning within ._ 

tu( hng, bur neat hmited to, 
y until

distance) ob. [ j .._ ,(- naille o protected perso

home/ resit enre j j work ola( c 1 ] sLnool i ( other locatit:(n((s)) 

thtr lot.: ri n: 

until .__....._._.._.....__.._...... ( which chat' s n . t exceed the maximum statutory Scutencti). 

separate Domestic Violence No ( ? ittact Order, An tii(O3asStirt' iat No- Contact Orden`, or

t, xu al .~ saint 1' rot.uctiotl Order is fih d t: o: acnrrt llt : ith this judgment and Sentence: 

4. 6 Other

t- id. ONY t AND C1_ F.' S) ` t' aion) 

iie loe and t i n t pine +:4 a tvlinor ( 1' : oiie) 

tR {, O $ t

1 1)) c; 3 .. . 

ltt €l rttp C,' •; i t ' our1ti ' r.;t' • 

i t,' t: nh Street. Suite I

a sr! 'Ai, LNt s_ 
t.1 .. l t. _., 6n ' 48362- 3

360) 417."230i 1 i:t •117• 246” 
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4. 7 Off-Unnks Order. (Known drug t/ xfhctc,). K[ W1D66.0Z0. The following areas are off Umiis
to the dtii.fendant while under the supervision of the county jail or Department of Corrections: 

V. NOTICES AND SIGNATURES

51 Collateral Attack nxlodgment. li you wish cu petition or move for collateral attack onthis
Judgment and Sentence, including but iwt limited to any personal restraint petition, state
habeas corpus petition, Motion to vacate Judgment, inOti011 to withdraw guilty plea, motion
for new, trial or nuition to arrest judgment, you must do so within one year of the final
wdQmonLio this matter. except. asprovider: for ink[ VVl071) OD, 
R[ YV1073_09[ i

5. 2 Length o/ Supervision. |[ you cammbted your offense prior ro July i' Z0O0. you shall remain

under the court' s jurisdictii.im and the supervision of the Department of Corrections for a
period tip to 10 years from the date of sentience or release from confinement., whichever is
longer, to re payment of ail legal financial obligations unless the court extends the
ominaiivdgneocaoaddNuva>\ 8years. 1. ftyou comuitted your offense an 00 after luty 1, 

2000, the court shall retain jurisdiction over von, for the purpose of your compliance with
payment of the legal financial obligations; mail you have conwietiely satisfied your obligation, 
regardless o[ the statutory maximum for the crime. 9.94A. 760 and RCW 9.94A.505( 5). 

Tbrdu1ko[ checouohasaucbo/ icywu`Uec/ unP^ id| ega| finxoda| ob| igudnnsucanyhme
vbUcyouxzmaiuunderdhciodsdic/ i000[ checoorcbrpurpnsecu[ ymur| egn| Domodal

obligations. R[ VV9.94AJ6U(4) and R[ VV994A7S3( 4). 

5. 1 Notice of Income- Withholding Action. lithe court has not ordered aximmeJiwte notice o( 
payroll deduction in Section 4. 1, you are notified that: the Department of Corrections ( DOC) or
the clerk uf the court may issue u notice cif payroll deduction without nwksoo you i[ you are
more Chan 30 days past due m monthly payments in an amount equiid to or greater than the
amount nav;•lbIi' 00 0110 nionth. RCVJ9. 94A. 7602, Other income- withholding action under

RCIN 9. g4AJ60 may he taken without further notice. R[ VV9.94AJ606. 

5. 4 Continually Custody Violation. 
lo) Itvu 0101) 00104 o first o, sOcond violation hearing and AOC finds that you committed

uvimiaom/' VHH ifliIV 0000100000 001100011 up 10 60 days oi oonfinement per vioation. RCW
9. 04& 633. 

bj| lycvhnve not completed your mumnmn Of total oemnen/ and you are subject u/ 

a third violation hearing and DOC flinds that you committed the violation, DOC may return you
to a state correctional facility to 50000 up to the remaining portion of your sentence. RCN
9, 94K7\ 4. 

Firearms. You may not own, use o/ possess any firearm, and under federal law any
firearm or ammunition, unless your Fight to do so is restored by the court in which you are
convicted or the stiperior court in Washington State where you live, and by a Federal court if
required. You must immediately surrender any concealed pistol license. ( Thu clerk of

the sbuU| u/ wu/ d^ cnpyukhudcfpndnor' sd/ ive,' sUceoso' idcoUcnrd' orcnmVwcaNe

identification to the Dt.i, partn'icii( Ca Licensing along with the date olconviction conhint- 

tient.) R[ VY94I.040 and ROA) 9. 4i. O47. 

r

1, 011} NY ' Ni) ENO:. ti ( Prison) 

z^ U8i* sAnd K`doapp* u, o| nMi' w, D os) 

BCvy 0. yu/ L508` 50:5) /(^ 

zAuLAwCV" N"n' 

pxCn CoT w0xTT(* mr( 

coon*: vz

m*^ xs' re*` 6u' It

Pon amclt.s,* ami yw'| 
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5. 6 Sex ind Kidnapping Offender Registration. RCA, 9A.44] Z8. Q& 44]] 0'\ 0. 0l2OO. 

1. GeneraL Applicability and Requirements: Because this crime involves u sex offense or
kidnapping offense lovo| viog, a minor us defined ioK[ VV9A.44] 28. you are required / o
register. 

If you are a resident of Washington, you must register with the sheriff of the county of the

state or\'Vashington where you resde. Yon must register within three business days o[ 
being sentenced unless you are in cvs\ ody, in which case you must register at the time of
your release with the person designated by the agency that has jurisdiction over you. You
must, also register within three business days of your release with the sheriff of the county of
the state o/ Washington vlere you will he residing. 

llyou are not a resident al Washington but you are a student in Washington or you are
employed in Washington or you carry on a vocation in Washington, you must register with the
ohcriff:ol' he county of your school, place o| employment, orvocation. You mus register
within three business days of being sentenced unless you are in custody, in which case you
must register at the time of your release with the person designated by the agency that has
jurisdiction over you. You must also register within r k rcc busness days of your release witl

the sheriff of die county of your school, where you are employed, or where you carry 00 a

2. Offenders Who are New Residents nr Returning Washington Residents: If yon UOVC
to Washington or if you leave this state following your sentencing or release from custody
but later move back to Washington. you must register within three business days after
mu, ingcod/ isnmce.|[ you\ eavechis state [ oUnwing your sentencing ur release from custody
but later while not a resident of Washint! ton you become employed in .Washington, carry on a
vocation in Washington, or attend school in Washington, you ' mist register within three

business days after starting school in this state " r becoming e.mp| oyedor carrying out a
vocation in this state. 

J. Change of Residence \ Vithin State: |[ you change your residence within ao/uocy. yuu

nuxuVrov' dcbycen0cdmui|' nichrex/mreceipi/ eqoescedurmVeroon. sJ8ncdvvriuen

nonce of your rhange ul, residence to the sheriff within three business days of moving. you

change vour residence to a new county within this state, you must register with the sheriff df
the new county within three business days ufmoving Also wthin three business days. you
nu' si provide. by certified mail. with return receipt- requested or in person, signed written
nonce of your change of address 10 the sheriff of the county where you last registered. 

4.. I. eavi iig vhe State or Moving to Another State: it you move uo another state, orKyou
work, carry on a vocation, or attend school in another state you must register a new address, 
tingefprints, and photograph with the new state tArithin three business days after

establishing residence, or after beginning to work. carry on a vocation, or attend school in
die new stare. \[ you move out of. U` ustate, you must obo send written notice within three

business days or moving to the new state or to a foreign country to the county sheriff with
whom you last registered ixvVashiogtunState. 

5. Notification Requirement When Enrolling in or Employed by a Public or Private
lnstitntion of iIigher Educat,ion or Conlnlon School ( K 12): You must give notice outhe

sheriff of the county ‘ vhere you are registered within three business days: 

FEi0mY] VDGwENT AND SEN: ( BS) ( P, iam) 

Sex Offense and Kidnapping (-)t. 11 trio) Offense') 

0Cvvv.9vx.500., 505) 

pF[ Rx4.[ wO6( 7/ Z8/|)) Page ! 2n[ 

c/^ u•A* couxT, 

pm) scur/* oArronme\ 

County Courthous
12215 * e` tourIti S. Su; 11

Port A^ uc",` wu/"" um.. vxsm ou

360) 417- 2; 501 rAxwr.2469
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i) before arriving a/ asc h oo ) or mxii ru/ i 000 Uhigher e d uca huonoanrnddaxscs; 
be[ o/ cuaoiog'`vodka, aoinsbwbouoUhigher education; or

iii) after any termintition of enrollment or employment at a school or institution of higher
education. 

6. Registration byu Person Who Does Not Uuvea Fixed Residence: Even ifyou do not
have ufixed residence, you are required to register. Registration (MIA oocorwithin three
business days of release in the county vvhere you are being supervised if you do not have a
residence ar the time u[ your release ft-pin custody. Within three busi ness days ater losing
your fixed residence, you must send signed written notice to the sheriff of the county where
you last registered, 1 f yott cntei 3 difl'eren von nty and stay there for more than 24. Ilours, you
will be required to register with the sheriff of the new county not more than three business

ays alter entering the new county. You must also report weekly in person uo the sheriff o[ the
county where you are registered. The weekly report shall bemna day specified by the county
sheritis office. and shall occur during normal business hours. YOU must keep an accurate
accciuiiting of where you soiy during the week and iovide it to rhe vounty sheri!'f upon
request. ' Mc lack ofu fixed residence is a factor that may bc considered in determining ux
offender' s risk level and shall make the offender subject to disclosure of information to the
public at. large pursuant coACVV4. 24. S5O. 

7. Application for a Name Change: If you apply for a name change. you must submit a copy
of the application to the county sheriff of the county of your residence and to the state patrol
not fewer than Five days before the entry ()fan order granting Ole name change. |[ youveceive

an order changing your natne, you must submit a copy of the order to the county sheriff of the
county of your residence and to the stare patrol within three business days of the entry of the
order_ RCVv9/144. l38

5. 7 Motor Vehicle: lithe court found that you used a motor vehicle in the commission othe

offense, then the Department o[ Licensing will revoke your driver' s license_ The clerk m[ the
court is directed to immediately forward ao Abstract o/ Court Record to the Department- of
Licensing, which must revoke your driver's license. RCW 46.20. 285. 

5. 9 Other: 

FEU} N,/ UDC,wEn[ AND SE: uTEmL[ iwS>( h.sou) 

Sex Ofklis,ii and Kidnapping of Mitioi OfRiiticj
Wcv/ 9 94A j00. j05) 

vVyFCRX1O4OU< 7/ 20} l)) Pap- | 3"/ 

z^ uAwrouwr\ 

rxnsccorwoArruxwr/ 

County Courthouse
mx Fourth S/ n*. s" oc // 

omA7t14aowuhillem m3V. w15

34) 0 417, 7301 FAN 417. 2460
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DUNE IN OPEN ( ;otJRi and in the presenceencc of Defe dant t1 October . 2012. 

6E

ANN Lt. 

Deputy Prosecuting Attt3rnev
SIB A No. 27601

AI . 1' 

4o) G.L. J A.41. 

Jg(o
rC1,. EN STALKER

Attorney liar Defendant
VV tt A No. 

C01thAN .0MAR1,jS BARNES

Defend<ai11

Voting Rights Statement; 1 tacknowleedge. that I have lost my right to vote bec:atr
conviction. 11' 1 an registered to vote, my voter registration will be cancelled. 

My right to vote is provisionally rests. red as long as I aria not under the authority of DOC ( not
serving a sentence (:)l confinement in the custody or DOC and not subject to community custody as
defined in RCA' 9. 94A.030). I must re- register before voting. The provisional right to vote (-nw be
revoked if I fail to a: onip1v with all the terms of my legal financial obligations or an agreement for
the payment of legal financial obligations, 

lvly right to vote may be permanently restored by one of the following tor each felony conviction: 
a) a certificate of discharge issued by the sentencingnci ?ng coort, RC W 0. 94A. 637: h) a court order issued

by the sentencing court: restoring the right. RCW ). 92.066 c:) a ! Mai order of di SChili ge issued by

the incteterriainate sentence review board, RCA/ 99. 96. 050; or d) a certificate of restoration issued

by the Lt)\ i' 1 101, i {i..irl 9. 96020" Voting before the right is restored is a class C felony, RL\ 
29A. 84. 660, Re.giste1U) t; to vote h( orr the right is restored is a class C: felotay. ? 9/', 84. 140. 

Defendant' s signature: t

certifiedtified or registered interpreter, or ( lie court has ( mind me otherwise gualilied to
interpret, in the language, which the defendant understands. te jareteia

this Incipinciat and Sentence for the defendant into that language, 

e of U s l iv

1 certify i.inder peiaially el perjury sari = -_ler tine 1 v (0 the state 01 : ashangton ttarat the foregoir

and correct_ 

Sign at

1 1.. 1..()', it, al7{ 1[ N" t AND ~ . t 1S) 

Sex r Kidnapping of a Minor iJI ; race
R12\ \' ;) ( j00 . 55) 

W PE C- lt 84. 0400 (J{201 I1j Page 14 m

I; SO) 

20

hirer} eiUt , f ( I:: tbiti

t A. t_f A51 (. f) t; ,;. i.,. 

PR (. 5t' t r "1 " I`(., toRN1 \" 

aaiimn County Cr3urttious t
ast Fourth S < uet suite t

p =st..,, n.1.3ttcs. Wastuu.gti:,rr 10( 62.. , i1i
Cif)(:)) 41 7...2.30l (. A.\ 41 `r ':, Si)') 
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CONDITIONS OF SUPERVISION, ClaHam cause 08- 1- 00012 -4, defendant Corean Barnes: 

1) You shall comply with the statutory requirements of community custody and other conditions as

set forth in Judgment and Sentence and as imposed by Department of Corrections. 

2 j . You shall report as directed to the office of Community Corrections or the Court. 

3) You shall notify the Superior Court Clerk and office of Community Corrections prior to any
change of address or employment. 

4) You shali pay monetary obligations as set forth in the Judgment and Sentence. 

5) You shall remain within the prescribed geographical boundaries as follows: as directed by DOC. 

6) , You shall not have direct or indirect contact with the following specified individuals for the
statutory maximum length of time: CR, the victim herein

44---- vexFftielrab . •' t • possess

is414e- c rief - itrrrro
V44

1' 

P8) You shall abstain from the
v

Yr
possessic r, or use of drugs and drug paraphernalia except as

prescribed by a medical professional, and shall provide copies of al! prescriptions to Community
Corrections Officer within seventy -two ( 72) hours. 

9) During term of community custody, you shall submit to physical and /or psychological testing

whenever requested by Community Corrections Officer, at your own expense, to assure compliance

with Judgment and Sentence, Community Custody Board, or Department of Corrections' requirements. 

10) You shall obtain a psychosexual evaluation from a State - certified provider for cut of state

equivalent, if supervised out of state) and enter into, cornply with, show progress in and successfully
complete a sexual deviancy treatment program as recommended as a result of the evaluation. 

11) Register as a sex offender in accordance with State law. 

12) Do not use or possess firearms. 

13) Must consent to allow home visits by the Department to monitor compliance with supervision, 
Horne visits include access for the purposes of visual inspection of all areas of residence in which the

offender lives or has exclusive/ joint control /access. 

14) Refrain from further violations of the law. 

15) You shall pay the cost of counseiing to the victim that is required as a result of your crirne or
crimes_ 

16) Your residence and living arrangements shall be subject to the prior approval of the Department
of Corrections. 

17) Other conditions as imposed by CCO and /or Community Custody Board. 

I& of / G
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VI. IDENTIFICATION OF THE DEFENDANT

if no 511) complete a separate Applicant card ( form FD- 258) for State Patrol

SID No. WA22-113507 Dare of Birth 11 / 12 / 1. 982

FBI No. Local ID No. WA0050000 ( CCSO) 

pick one): 

OCA

N No. Other

Alias name, 

DOB: 

LKA: 

Race: 

DOC 317817

228 lbs., black hair, hrown eves POR: 

I Asian/ Pacific
Islander

1 1 Native American

Black/ 

African- American

1 Other: 

CatKasian

Ethnicity: 

Hispanic

1 Non- Hispanic

Sex: 

V) Male

1 Female

Fingerprints: I attest that: 1 saw the defendant kVilo appeared in court affix his or her fingerprints
and signature on this documejit

Clerk of the Court: , Deputy Clerk. Dated: , 1,0....-14.77, 2012

The defendant' s signature: :if. 
Left fourr fingers taken

simultaneously

Left

Thumb

Right 1
Thumb

Right lout- fingers taken

simultaneously

FLLONY JUIX: NIFN r AND Si: N' l ENO:. psi 0, 00

Offense. :Hid fvlinor

iRc \v 9, 94 A. 500, • su5) 

WPF ( t( S4. 0400 ( 7i21) I I)) linc 13 of 1 ( g

CIA 141. A NI ( Ot1l1.1
PROSECUTING ATTORNEY

C.'.ourthouse

East Fourth Ctreei. Sulk: 
Port .Aggcles, \ VashtnIpoll 0..";362- 3() IS

6( i) 4 7- 2 30 FA X 17. 7469



Appendix E



NO. 

An assault is an intentional touching or striking of another person, with unlawful

force, that is harmful or offensive regardless of whether any physical injury is done to the
person. A touching or striking is offensive if the touching or striking would offend an
ordinary person who is not unduly sensitive. 

An assault is also an act with unlawful force, done with intent to inflict bodily injury
upon another, tending but failing to accomplish it and accompanied with the apparent present

ability to inflict the bodily injury if not prevented. It is not necessary that bodily injury be
inflicted. 

An assault is also an act, with unlawful force, done with the intent to create in another
apprehension and fear of bodily injury, and which in fact creates in another a reasonable

apprehension and imminent fear of bodily injury even though the actor did not actually
intend to inflict bodily injury. 

An act is not an assault, if it is done with the consent of the person alleged to be

assaulted. As to the crime of assault, the State has the burden to prove the absence of consent
beyond a reasonable doubt. 


